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Healthcare
Surprise

Billing of
Laboratory Tests

By Emily Madoff

Consumers often are surprised by receiving large bills for medical testing from a laboratory when
they believe the testing should have been covered by their health insurance. This issue recently was
addressed by a Nevada appeals court! that found the Patient Acknowledgement form provided by
Laboratory Corporation of America Holdings (aka LabCorp) omits material information relating to the
cost of certain tests.

LabCorp provides laboratory testing services to millions of healthcare recipients internationally.
Prior to submitting to testing, patients present their insurance information to LabCorp, which then
gives the patients a Patient Acknowledgment form that includes estimates of their financial
responsibility for the prescribed tests. This cost information is provided notwithstanding that
LabCorp had not yet determined whether a patient’s health insurance will cover the requested
testing; yet the Patient Acknowledgement form estimates assume all services will be covered by the
patients’ insurers. If the service is covered by the insurance, LabCorp bills the patient’s insurance
company the negotiated health plan rate. But, if the insurance company decides the service is not
covered by the insurance, LabCorp bills the patient directly at its patient List Price, a price
substantially higher than the amount paid by the insurance company for the negotiated rate. It is
when a patient’s insurer decides that a prescribed test is not covered that the consumer patient
receives a large bill from LabCorp for the test in question.

1 Nolan v. Lab'y Corp. of Am. Holdings, No. 23-1282, 2024 U.S. App. LEXIS 8627 (4th Cir. 2024).
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Although the Patient Acknowledgement form advises the patient of the estimated health plan rate
(born largely by the insurer), it does not inform the patient of the highly-elevated patient List Price
that will be applicable if the testing is not covered by the insurance. So, if a patient’s insurer denies
coverage for certain lab testing services, LabCorp bills the patients directly, and bills them for a
price much higher than the negotiated rate it charges the insurer (which is the cost disclosed on the
Patient Acknowledgement form). Even though LabCorp knows its List Price may be charged to
patients before conducting any lab testing, it fails to provide that information to the insured patients;
and when the insured patients are charged personally, the cost is nearly 15 times higher than the
disclosed negotiated rate.

In the matter decided by the Fourth Circuit Appeals Court, in 2018, Nathaniel J. Nolan visited
LabCorp’s location in Nevada. He was asked to sign a Patient Acknowledgment Form that listed
each of the tests prescribed, the health plan rate for certain of those tests, an estimate of the amount
that would be paid by Nolan’s health plan and the patient’s estimated out-of-pocket expenses taking
into consideration the deductible, co-insurance, and co-pay amounts in Nolan’s plan.

In the fine print, the Patient Acknowledgement form does state “your health plan may not pay for
these services [,] and you will be personally responsible for these services.” The form later states
“This estimate assumes all services will be covered.” However, nowhere does the Patient
Acknowledgement disclose the List Price that patients will be charged if the patient’s insurer denies
the coverage, nor is the information provided prior to the patient consenting to financial
responsibility. In fact, in Nolan’s case, LabCorp’s representative assured him that his responsibility
would be less than fifty dollars.

Ultimately, Nolan’s health plan denied coverage for his Vitamin D test. Instead of receiving an
invoice for less than $50, Nolan was charged $292 for his Vitamin D test, a cost that was nearly 16
times higher than the $18.93 listed on this Patient Acknowledgement form. Had Nolan been aware
that he would have been charged nearly $300 for one test, he either would have declined the test or
gone elsewhere.

The Nevada Deceptive Trade Practices Act provides that a seller who knowingly “[f]ails to disclose
material fact in connection with the sale” of services engages in a deceptive trade practice. The
Fourth Circuit Appeals Court agreed with Nolan that the patient List Price, which is significantly
higher than the health plan’s negotiated rate, is known by LabCorp when it presents the Patient
Acknowledgement form for signature, yet LabCorp fails to disclose it to insured patients.
Accordingly, the Court found that by failing to disclose information that would be material to a
reasonable patient, LabCorp violated the Nevada Deceptive Trade Practices Act.
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Nolan also argued that LabCorp violated the Nevada Deceptive Trade Practices Act by including
false and misleading information about the prices of the requested lab tests. However, in
connection with this claim, the Court found that the Patient Acknowledgement form did not contain
false or misleading information because it provided exactly what it says it provides; specifically,
estimates based on the assumption that the services would be covered by the patient’s insurance.

This case is a cautionary tale for insured consumers who willingly submit to the panel of laboratory
tests prescribed by their physicians. Specifically, do not assume your insurance will pay for all the
tests. For those insured patients to whom the cost is material, they should request the testing
laboratory’s list prices for each test; and if any seems too expensive, they should discuss with their
prescribing physicians how essential each test is, and if there is a question, first check with the
insurance company about whether the test in question will be covered.
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About Wolf Popper LLP

Wolf Popper is a leading complex litigation law firm that
represents clients in high stakes individual and class action
litigations in state and federal courts throughout the United
States. The firm specializes in securities fraud, mergers and
acquisitions, consumer fraud litigation, healthcare litigation,
ERISA, and commercial litigation and arbitration. Wolf Popper
was founded in 1945, and is headquartered in New York City.
Wolf Popper also has offices in Houston, Texas; Chicago and
Springfield, lllinois; Boston, Massachusetts; and San Juan,
Puerto Rico.

Wolf Popper’s attorneys are experienced litigators, many of
whom have prior experience at AmLaw 100 firms or in
government agencies. Wolf Popper’s reputation and expertise
has been repeatedly recognized by courts, which have
appointed Wolf Popper and its attorneys as lead counsel in
complex litigations throughout the country. Over the past
seventy-five years, Wolf Popper has recovered billions of
dollars for its clients.

Wolf Popper was one of the first laws firms in the United States
to develop a class action securities litigation practice. The
practice was founded in 1958, and grew out of the Firm's
historical commitment to protecting the rights of individuals.
Wolf Popper’s long-established role in the securities bar
provides its clients with an understanding and insight into
federal securities and state fiduciary duty laws that could only
be obtained through years of practice in the fields.

Wolf Popper provides a range of services which are designed
to aid shareholders seeking to recover damages related to
fraud and other corporate misconduct, as well as shareholders
who seek to advocate for improved corporate governance.

Wolf Popper routinely represents damaged and defrauded
institutional and other large investors in class action and
individual securities litigations. Wolf Popper is regularly
appointed lead or co-lead counsel in complex securities
litigations. Wolf Popper is very selective in the cases it litigates.
The Firm’s careful factual and legal research and selective
prosecution has resulted in a significant percentage of the
securities litigations in which the Firm is involved being
sustained over, or being settled prior to a decision on, a motion
to dismiss. Wolf Popper regularly litigates cases alleging
materially false and misleading statements in violation of the
federal securities laws, as well situations involving as other
corporate misconduct, such as (i) excessive compensation
being paid to a company’s management; (i) self-dealing
transactions between a company and its management or
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directors; or (iii) where a majority/controlling shareholder seeks
to cash out the public, minority shareholders at a grossly unfair
price or in a manner that compromises the process necessary
to ensure that the public shareholders are treated fairly.

Wolf Popper’s portfolio monitoring service aims to educate the
Firm institutional investor clients about securities litigation and
corporate misconduct issues that impact their investment
portfolios.  The Firm provides monthly and case specific
reports related to current litigations and disclosures of potential
fraud or other corporate misconduct. Wolf Popper also
provides clients with monthly reports of recently reached class
action settlements to help clients identify settlements in which
they might be entitled to participate.

Wolf Popper serves as a trusted advisor to institutional
shareholders, and strives to help board members, directors,
administrators, and other fiduciaries meet their duties and
responsibilities to protect fund assets and mitigate the risks
and liabilities. Wolf Popper represents a number of state,
county, and municipal pension funds as well as Taft-Hartley
plans and other sophisticated institutional investors. Wolf
Popper's portfolio monitoring services are provided to
institutional investors at absolutely No Out-of-Pocket Cost and
Risk Free. Wolf Popper provides litigation services to
institutional investors on a contingent fee and non-recourse
basis.

Wolf Popper has a long history of representing international
clientele. Wolf Popper’s office in San Juan, Puerto Rico
provides the firm with a gateway to the civil law system in Latin
America and Europe; Wolf Popper has working relationships
with firms throughout those jurisdictions. Latin American
institutional investors worldwide can expect fully bilingual
services in portfolio monitoring and securities litigation from
diverse and experienced attorneys.

Wolf Popper’s founders always recognized the value of a
workforce comprised of talent across the demographic
spectrum. The Firm has been committed to diversity and
inclusion and gender equality since its inception and is proud
to continue to embrace that tradition of inclusion to the benefit
of the Firm and the clients we serve.

To learn more, please visit us at www.wolfpopper.com, or email
us at outreach@wolfpopper.com.
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